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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

irfi qrgs/ q5s l{r5fi/ scrftr/ s-{rlrs qrgs, Affiq rt.rTE {6/ t<rr<7*q qfti+{r+(,rq-6}c / qrqrrr / rrid}rrcr dro

sq.frfud qF1 rI.{ qr}rr } qPaa, 7

Arising out of above mentloned 0lO issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / GST, Rajkot

/ Jamnagar / Gandhidham :

q'ffi&sffi Tr {rq $i qiIT /Name & Address of theAppellant&Respondent :-

M/s. Active ieremic Pvt Ltd.,(Survey No. 627/P-1,8-A, National Highway, Lakhdhirpur Road, Morbi- 363642 Gujrat.)

gq vraqrr3r+{r i qf}f, at€ qFo ffifua rE} t sct6 vrlffi l qrltrr.or + qqer Brfti erqr rt r+n Btl
Ary peison hggrieved by rhts Order-in-Appea.l dray lile an'appeal to the appropriate authodty in the followint
way.

fiqT qt;6,6-+tq TerrE ,t.+ rr4 fq FF {qrdrq j-qlqrltIfi!4-{ q-F4 rrgliT, +.+FI T-rrE T4' 3rtdlflIll,1944 6t lmr 358 6 3rflrd
\.a ff+ 3{F}ft{q, r gg+ fi ,rl-a 86 h dait-a frsfrkd qq fi 7r rffi { r/

Appeel lo Cu sl oms, Excr se & Service Tar( Appellate Tribu nal u nder Seclion 358 of C EA, I 94 4 / Under Section 86
of the Finance Act, 1994 an appeal lies lo: ' '

+lft+,'rr r"zrrr + tqF.}r{ qS- {rr+ +rrr rfq, i*q r,trrr ry-a ri l-+r.r, 3{ffiq qrlrrftr+..'lr ff ftc]s fra, +q qi{ a z,
r"" +' .f-, r* ffi, ai ff T16 fltrrr ri

The specral bench ol Customs, Excise & Service Tax Appellale Tribunal of West Block No. 2, R.K. Puram, New
Delhr'in all malters relatins to ilassification and valuali6il.

rfirs-cHa^ t (a) j { nt rrn affi h rar+r slv r$ aftil frn e6.+-fr4 rgr< g+ 1ti t-tr+t +ffiq 'qmrltr*rq tEr+a+r
Ttfc eritq lttf&rr,,rlfi4 T{, {EqFn q-fi nqfqt 3r q-.ITr<- 3 2.6 t i,6t fi qrfl qndq r/

To the West regional bench of Cusloms, Excise & Scrvice Tax ADDellate Tribunal (CESTAT) ol, 2'9 Floor,
Bhau mali Bh aw6n, Asarua Ahmedabad 3800 I 6in case of appeals othef than as mentionid in para- I (al above

{tri}q qr{fE6rsr^+-,rqq l$r vqr +{ } ftrr^ffio acvre e5-r prf<;lM, zo0 I , }^ftTc 6 h dF h frqttu F-rr rt
qrr{ EA.3 Tt ?rI grdqt 4 

"d 
Fr4l qr+r stFn I s{q q 6E q 6q rrs gI4 E qrq, T6r--{;tTIE ef-q-6l qlrr,at-fl fl rr{ nr, .rIIT,n ,rq[

aqt+r, rqn s are gt stt tt,S nrEI6rn1^qr 5-0 crq 5$' fir fl{-{r 50 arq trl n 3IF+? i^fiqrr: 1,Q00/- E!t, 5,0Q0/. FcA
3ftr{r 10 o00 / - €Tq sT Flultla rEr crq +l ylil q{q 6tt Fluitld eF6 fi qmrq. {EltlT fiFtIq qrrftfsrsr {rl srrfl + TBr,]F
rM t ird t iffi !ff qriFq-r+ etr'* *+ rrrr arft tt+rG-n i-+ cFE rrr ftqr rrlr flErr r ridffe srw sr qrr+r+. i+ ff lq
'-n4r-i tqr qrftr i-ri -"hifl'n irft+a 'r-rTri{6.rr #,rrqr fur4 ii errF }err (+ 3ri+.) t ftn m+..i-qq a diq S6b/- rqrr +r
B'rtEa cr.T irci ,irn ifi rl

The aDDeal lo the ADDellate Tribunal shall be filed in ouadruolicate in form EA'3 / as orescribed under Rule 6 of
Central Excise (Addeal) Rules, 2001 and shall bF a.comDanied apainst one wtrich at least should be
accompanied bf' a' fee of Rs. 1,000/- Rs.5000/-, -Rs.10.000/ where amounl of
du tyddmofl-d /in let"es!/ pen-alty/ refu nd rs upro 5 Lac.-5 Lac to 50 Lai and above 50'Lac respect-ivelv in the form
of c-rossed bamk drai in fav6ur of Assl. Regjstrar o[ brarch of any nominated public sect6r ba.nli of the Dlace
wherc the bench o-f ary nominated public sEclor bank of the place"where the behch of the Tribunal is SiiuhtCil.
Applicatron made for granl ofstay shall be accomparied by a Ge ofRs. 500/-
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Q-r 3Ti*B{q. t qq+ ff !rr- eo ff rc-Era+ {2) rr4 (2Al * i-li. .i ff ,rff .ffl{. +{rf. fM 1994. + ft{q 9(2) rr,
9(2Al t n-rd REtf-( cT{ S.T. Z i 6r ar q}:fr rra rd+ ,irq }.q.i. ffiir -r,rrE srq ]I).q.r rT.n r 3r+r. r. #q Tr.rrq oI; er.l
'rrft{'irasi ff cffi i-dn +l rr+} i q+ cFd vErFrd frS ?Iffi) ri-r vrro rrq-rerr+ xrrd'qqqr .]ci{.n, edrq r rz 06,7
+{Fr, + lTffiq ql{rftr6-q +t 3{r+-i e.i 6.t 6r ftirr }} sA 3]'t$ ff-sfi fi qrq + :ian-{r+ -fi r /-
The aDDeal under sub secoon (21 ard l2A) of the section 8b the Finance Act 1994, shall be f ed in For ST.7 as
prescirbed under Rule 9 (2) & 9(2A) of ihe'service Ta-\ Rules, 1994 and shatl bc aciompanied by a copy oI order
of Commissioner Central Excise or Commissroner, Central Excise (Appeals) (onF of whr(h shall be a certiJied
copy) and copy of the order passed by the Cornmissionerautlorizing the Assista-nt Commissioner or DepLtry
Co'riririssionei'of Centr€l Excise/ Senrice Tax to 0le the appeal betoreihe Appellate Tribunal.
{lqr cl=4. +'ffa .3'qr< ,r,a r,?i i-{r6'' q{ffiq fit}6r'r (}I?-c) * sts {di{i + qr{+ t t+}tr T.qra !r.a lrfi}f+D-s tq44 *l "rr-r
35cs; iT{-n, + + Eftq irftFrq. t9c4 fi err.r 83 i ,Ir-ia ndr{r fiI {t orII ff rd l, 3q }+,i} rff rrtrr4 yrFuai-sr n
nfi-i frt ryq r3'qr1{qi +{r q qr,T I rO q,r4 (r6oio..l, Ed^{r,r -4 {Ei?r @= }, tr gf+r, 

-"ra 
i+q Tctn ffi{ }. "-{'r r{ Fi-qr Trn. qer4 FF E{ r.r * 3mi-4 Tfl lfi 4 Trfi lrqTSd -4 rnq i"{ trlS FTn 4 fl,}+. r Erl

ffiq ryI{ T6-r'i n-{r*? + lrTf-{ "qrr[ f+n r TE" t F+E 'rft-{ ilr) ur,l I 1 el fi 3HIld 76q

{-,i) @ryrf +(,r-.r+.rt+
rrur triqe qqr r-ltrqrq-ran-{c6}r r(ll.+-q
- e'rTi {6 fr qq trrr * rrqurd ffiq (Ei. 2) 3Tfufi{q 2ot4 + irrr{ + r4 Brfr rffiq qrffi } Tqel fufl'nftr
.r,rl r.fr r.c x+d i-ar{ Tff A!r1 

' 
.

For an appeal to be filed before t})e CES'I'AT. under Seclion 35F of lhe Central Excrse Acl, 1944 which is also
made applicable to Selice Tax under Section 83 of the Finance Act, 1994, an appeal agalnst this order shall lie
before th'e Tnbunal on paj.ment of I0o/o of the dury demaided wherc duty or duiy and p_enalty a-re rn dispurc. (rr
penalty, where penalty alone rs in dispute, provraed the amount of pr eldeposr i payatile woild be subjict ro a
ceiting of Rs. 10 Crores,

Under Cent al Excise and Service Tax,'Duty Demanded' shall include I

(il amount determined under Scctjori 1l D;
iii) amount ofeffoneous Cenvat Credit taken;
iiii) amount payable under Rule 6 ofthe Cenvat Credit Rules

provided furl}ler thal the provisions of this Section shall not aDDlv lo the stav aDDlication and aoDeals
pendini before any appelate auttiority prior to t}le commencement of t6€ Finance (No.2) Ait, 20 t 4.

qrcd ((ER +r{&trq qr+fi :
Re vlQlo( app)icatlqE to^GqvRrn rne nt qf Lqd ia :
Eq qrarT *t rl;it$sErt+6r tIEBBI rrq?r t. +dtq Errd,I-{ {iqETq,1994 ^# 

qm 3sEE t"cq{qfT6^+ rrfli-r3ff, -IIFd,rrr.{ {Fir., STrlerrr }rirr;r ts-6rB, tiFt q?Frq. rFrq lilrrrq qlrt qti4, 
"+{r 

fis rfi, ry{ qr4, Tt E=tt- I I 000 I , Ti tinl
rT4T qI;l]I /
A revisioh - application lies io the Under Sccretarv, lo the Govcrnment of Indra, Revislon Appltcauon Unlr,
l\4misw of Finance. DeDarunent of Revenue. 41h Floor. Jeevan Deeo Burldrne. Pa-rlament Stre'et. New Delhr
I 1000 f, under Section 35EE of the CEA 1944 in respect of the follo' ing case, -govemed by frst provrso ro sub-
section (l ) of Section 358 ibrd:

crq qrd fi r.FqI T6qrd 6 cTc{ c. q;!T T6qT{ r{fl qr;l or wqt q;rrqra q r<I?: .ra + 'T[.rt{r T *rr{ qr r#ir }|{ 6r{qri {r m,
ta4qr6Lkr.Gf({,5<rrr1g.vrd'++'m.u.Erdtr+rrrfatqr..qr",rIq-rq}r,is'rr+arrra,ffrffrnsrirrft:n
,{sR 

'rd 
c rn- H {f{r{ fi clq;r qt/

In QaSe of any lo'ss of goods, where the loss qc.urs rn translt from a lactory to a warehoLlse or to another laclory
ot frgm one Warehouse to anoth.er dunng the .ourse of processing ot th'e goods rn a waJehouse or ln storag'e
whether in a factory or in a worehouse

\rrd h {rf, ffigyqr+{$tlia6.{eqrr+FiHlrtTf,ns=}qr.{'r, et r€ in*r r+ra c5e + sc (n+o * rnEi },
cl qrafr + qr*( f+{i 

'rE 
qr ar{ sl tiqfd fi rrtl E t I -

In case of rbbale ofautv of excise on qooals'exDorted to anv country or lerrltorv outside lndra of on excisable
malerial used in the mahufacture of thE goods \i,hich are eKdorted to"anv countrf or lerrltory ourside lndra.

,rP r-,r.a efq 6r qrr+r;r I*', "rrr rrr. i 'rr# . Ecrr o- qzrr # qr- Fqif F,rr .rrr;t /
In (ase ol_goods-er,_ported outside Indja ex:llort to N'epal or BhLllan, wiUrour pa),rnent of duty.

rrFifls-a rsn * rqrcr grq t r.r,rr< * ftq fr 
=r& 

iffa rq ]rfldft{q rEi rq+ Eltrx rr+rri t rra qr;q ff rrs I rirr it 
"tfi 16+ 1*fi-r; * rrr E? x0f+{c (i. z),1996#erm r09+E-rr F-{d + ,rt TrftE r+rqcrffiQ.r,,nrE I'nFi Bn

rrtr *r7
Cr'edit of anv dutv allowed to be utilized towards oaiment of excise dutv on final oroducts under the Drovistons
of this Act o"r the"Rtrles made thqre under such oider is passed by the "Commissibner (Appeals) 6n oi aJter. the
date appointed under Sec. 109 of the Finance (No.2) Act,'1998. "

Tr+tr 3n+.{fta yfu yr{ ri@r EA-S i. fr ff h*q r,qrea qrq r3r+fl1M.2ool. + F+{q q + 3iTrt{ RiiEp } rs
anlcr * ri+qur * r qr<* Bid,td # Tffi ?rft r scft-o enlcr * cpi q-i:nicie drfrn 3rA{r # i cft-{i ri{q fi ?rS qrBol Frs
OHq rsre crq 3iftIftry. 1944fruEr35-EE+ fr{ Ftuffr-d r.iq # rErrff } qrez } rt. q' rn-o ff vft E{r # Trff
qTI*qr /
Th6 above aoolicatron shall be made in duDLcate rn Form No. EA.8 as sDecJled under Rule. 9 of Central Exclse
lADDealsl Rrifes. 2OOl wlthm 3 months {iom *re date on which the drder soueht to be aooeajed aeainst ls
ioirimunicater! ind shall be accomDanied bv two cooies each ot Lhe OIO and OrdEr In-AoDeaJ.'lL shoulaf also be
accoEpanled by a copy ot TR-O Challan evidencrng palrmenl of prescribed fee as prpscribFd und.r Scclion 35.
EE of CEA, 1944, undit N4aior Head of Account. " -

c+fisvr lrria+ * qrq Frqfr'fu-a Fuifia srq 6r lr{rqlit ft ar{r qrau 
r

iEt ,iqn d \16 qq sci m Jq+ 6c t"i -Eq 2oo / - TI Trr+r+ Bqr rrq qt{ qR ri'Tq r+r \roi;ne rr} t;rrcriti -r}
I 000 - / 6r qrr{r{ Ftqr qrllr
ihe ievisiot aoolication shall be accomoani.d bv a fee ofRs. 200/- where the amounl involved in Rupees One
Lac or less antlRs. 1000/- where the aJirount iniolved is more l}lah Rupees one Lac.

uE<csnzgritai!.a:rlEicrqrracrifrrii-a.rr.r,rirr*f+r'rrq+T!{rr{rr-Tdft',iqIft+ramqfiq, = a-.2 a an ;r
s 4i iaEi 'r*i;if t a+ ii E! qmifi q+flq'T{rfirfiry + .+ ,rfir rr ++q qirr' '{ft r.+ nr}Tr B{r .ri'n I ' / In case
ij' rji" .ii#'.iiiiri -riiiii i. iri,iuir. 'oi ii.iier ln-oriei;'all rie ro' iait o.t.o. 

'nouLa 
oe paia in th" aio.;i,-,"j

manner. notwithstandine the fa(t that the one appeal to thc Appellant l-nbunal or the one appll(atlon lo ille
e;;Gai'd;"i" Ta-tii. i;-s% i-Ea,-is nllea io av6ia scrrptorre w6rk rl excrsrnB Rs. I lak}l lee cifRs. 100/ for
each.

qqrgliftrd qrqltrq 
1FIF 

qDftrq, rgzs, } rfl*{ h q-{€F {iT 3lecr (r{ Prrrn 3lr?er {t {ft qr fitrlfi-t o'so tqt +r qrqr*q
9rF6 reFh'a rn EFn qTrfqr /
d;;';;;;';i;#u#fid-n'or o.l.o. as De case mav be, grd the order-o[ the adiudicatins authoritv shall bcar a

;;i:,r'idd 
"ia;i",;i"Fil6. 

sii al ii#sdrit?? J;a;astl;dulE-l in tirms ofthe Courl Fee Act:le7s. as irmended.

ffnr ert* ir*q sflTE {rEF url t-{rsr{ iT#Tq;.rtqrf .trrrq (c FAfut F{qT+, 19Bz ii aFn \'a r;+ r<Ftra rrril f,r
;h;.#;r *+ # ffi *l qt h lar{ crdtd'd t+qr qrdr Br /
ii;ffi['[;i;'il;jfiiil rh":uG];;riiii tr,;;;. ahg o*rer retared marters contained rn rhe cusroms, Ex.rse

ard Service Appellale Tribunal lProceclurPl Kules, lqdz'
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Appeal llo: V2/29 32/RAJ /2021

The appeats, as per details given betow, have been fited by the Appettants

(hereinafter referred to as "Appettant No. 1, Appettant No. 2, Appettant No. 3

and Appettant No.4", as detaited in Table betow) against Order-in-Originat No.

03/BB/AC/2020-21 dated 15.01 .7071 (hereinofter referred to as 'impugned

order') passed by the Assistant Commissioner, Central GST Division, Morbi-ll,

Rajkot Commissionerate (hereinafter referred to as 'adjudicating authority') :-

Name &. Address of thest.

No.

Appeat No. Appetlants

1 v7t29 /RAJ /7021 Appeltant No.1

M/ s. Active Ceramic Pvt.

Ltd., Survey No.677/P-l ,

B-A, Nationa[ Highway,

Lakhdhirpur Road,

Morbi 363642 Gujarat.
Shri Rajeshbhai Chhaganbhai

Baraiya, Director of
M/s. r\ctive Ceramic Pvt.

Ltd., Survey fio. 67-7 /P-1 ,

B-A, National iiighway,
Lakhdhirpur Road,

Morbi 363642 Gujarat.

2 v2/30/RAJt7021

v7/31 tRAJ/7071

Appeltant No.2

3

Shri Prayag Jayantilal
Vansjaliya, Director of
M/s" Active Ce ramic Pvt.

Ltd., Survey No. 627 / P-1,

8-A, NationaI Highway,
Lakhdhirpur Road,

Morbi - 363642 6ujarat.

4 vzt32tRAJ/2071 Appet[ant No.4

A e[[ant

Shri Arvindbhai Laxmanbhai

Kankasaniya,

M/s. Active Ceramic Pvt.

Ltd., Survey No. 627 l.P-1,

B-A, NationaI Highway,

Lakhdhirpur Road,

Morbi - 363642 Gujarat.

7. The facts of the case, in brief, are that Appetlant No. 1 rras engageo in

manufacture of excisabte goods i. e. Ceramic Ftoor and Watt Tites falling trnder

Chapter Sub Heading No. 69071010 of the Central Excise Tariff Act, 1985 and

was hotding Central Excise Registration No. AAGCA4779FXM001 . lntetligence

gathered by the Directorate General of Central Excise Intelligence, Zonal Unit,

Ahmedabad (DGCEI) indicated that various Tite manufacturers of Morbi were

indutged in matpractices in connivance with Shroffs / Brokers and thereby

engaged in large scale evasion of Centrat Excise cjuty. Simutr:aneous sear-ches

ied oul on 22.12.20'1 5 at the premises of Sliroffs in Rajkot and Morbi

c|iminating documents were seized. On scrutiny of said documents

ts tendered by the said Shroffs, it was revealed that huge amcuntsand State

I

n
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Appeat No: V2l29-32lRAJ/2021

of cash were deposited from at[ over lndia into bank accounts managed by said

shroffs and such cash amounts were passed on to Tite Manufacturers through

Brokers/Middtemen / Cash Handters. subsequentty, simultaneous searches were

carried out on 23.12.2015 and 31 .12.?015 at the premises of

Brokers /Middtemen / cash Handlers engageci by the Tile manufacturers and

certain incriminating documents were seized.

2.1 lnvestigation carried out revealed that the Shroffs opened bank accounts

in the names of their firms and passed on the bank account detaits to Tile

manufacturers through their Brokers/Middlemen. The Tite manufacturers further

passed on the bank account details to their customers/ buyers to deposit the

cash in'respect of the goods sold to them without bilts into thes.'accounts. After

depositing the cash, the customers used to inform the Ti[e manufacturers, who

in turn would inform the Brokers or directly to the Shroffs. Deta'ils of such cash

deposit along with the copies of pay-in-stips were communicated to the

manufacturers by the Customers. The Shroffs, on confirming the receipt of the

cash in their bank accounts, passed on the cash to the Brokers after deducting

their commission from it. The Brokers further handed over l-he cash to the Tiles

manufacturers after deductirrg their commission. This wa! thu. sale proceeds of

an ilticit transaction was routed from buyers of goods to Tiles manufacturers

through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers / Shree Ambaji Enterprise, Rajkot / P. C. Enterprise, a[[ Shroffs and

Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya

Shroff, Morbi and Shri Shaileshbhai Odhavjibhai Marvania, Owner of M/s.

Sarvodaya Shroff, Morbi, broker, it was reveated that the said Shroffs had

received total amount of Rs"1,47,01 ,322l- in their bank accounts during the

period from February, 2015 to December, 2015, which were handed over to Shri

Sandipbhai Bachubhai Sanariya, Accountant-Cum -Cashier of M/s. Sarvodaya

5hroff, Morbi and Shri Shaileshbhai Odhavjibhai Marvania, Owner of M/s.

Sarvodaya Shroff, Morbi, broker, and other cash handlers based in Morbi, which

in turn was passed on to the Appetlant No.1, in cash through Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi

and Shri Shaiteshbhai Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff,

Morbi, a broker. The said amount was alleged to be sale proceeds of goods

removed ctandestinety by Appettant No.1 .

3. Show Cause Notice No. DGGI/AZUlGroup-C/Active/36-7712019-20 dated

79 .10.7019 was issued to Appettant No. 1 catling them to sholv cause as to why

duty of Rs.18,36,519/- shoutd not be demanded and recoveredC

.):.

rlL t a1
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Appe,rt Noi V2l29-12l RAJ/202l

from them under proviso to Section 11A(4) of the Central Excise.Act,l944

lhereinafter referred to os "Act") along with interest under Section 11AA of the

Act and atso proposing imposition of penatty under Section IlAC of the Act. The

Show Cause Notice atso proposed imposition of penatty upon Appettant No. 2,

Appettant No. 3 and Appettant No.4 under Rute 26(1) of the Central Excise

Rutes,2002.

3.1 The above said Show Cause Notice was adjudicated vide the impugned

order which confirmed Central Excise duty demand of Rs.18,36,519/- under

Section 'l 1A(4) atong with interest under Section 1 1 AA of the Act and imposed

penalty of Rs.18,36,519/- under Section 11AC of the Act upon Appetlant No. 1

with option of reduced penatty as envisaged under provisions of Section 11AC of

the Act. The impugned order atso imposed penatty of Rs.2,00,000/- upon

Appettant No. 2, Appettant No.3 and Appetlant No. 4 each under Rule 76(1) of

the Rutes.

4. Being aggrieved with the impugned order, Appetlants No. 1 to 4 have

preferred appeals on various grounds, inter alia, as below :-

Appellant No. 1 :-

The adjudicating authority has retied upon Statements of Shroff,

Middteman/Broker and Partners white confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order without attowing cross examination of Departmental

witnesses inspite of specific request made for the same. lt is settted

position of law that any statement recorded under Section 14 of the

Central Excise Act, 1944 can be admitted as evidence onty. when its

authenticity is estabtished under provisions of Section 9D(1) of the Act

and retied upon fotlowing case [aws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (742) ELT 189 (Det).
(b) M/s Jindal Drugs Pvt Ltd - 2016 (340) E.L.T. 67 (P & H)
(c) Ambika lnternational 2018 (361) E.L.T. 90 (P e H]
(d) G-Tech Industries 2016 (339) E.L.T. 209 (P & H)
(e) Andaman Timber lndustries -2015-TIOL-255-SC-CX

(f) Parmarth lron Pvt. Ltd - 2010 (255) E.L.T.496 (Att.)

ln view of the provisions of Section 9D of the Central Excise Act, 1944

and settted position of law by way of above referred judgments, since

cross examination of departmenta[ witnesses were not attowed their
statements cannot be retied upon white passing the order and

determin

no other

ing the duty amount payabte by it. Especiatty when, there is

evidence except so catted orat evidences in the form of those

j
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statements and un-authenticated third party private records.

Therefore, 'in view of the above, impugned order passed by the

learned Assistant Commissioner is tiabte to be set aside on this ground

too.

That it is settted position of law that passing order without furnishing

retied upon documents amounts to violation of principle of natural

justice and such order is liabte to be aside on this ground too; that

they retied upon the following decisions:

a. Rajam lndustries Pvt. Ltd. V/s. Addt DG, DGCI, Chennai - 2010 (255)

ELT 161 (Mad. )

b. Parmarth lron Pvt. Ltd. V/s. CCE-I 2020 (255) ELT 496 (Att)

c. Videocon lnternational Ltd. V/s. Commr. Of Cus. (lmport), Mumbai

- 2010 (250) ELT 553 (Tri. Mumbai)

(iv) That the adjudicating authority has not neutralty evatuated the

evidences as we[[ as submission made by it but heavitv retied upon the

general statements of Shroff, Middleman / Broker, statement of partner

as wet[ as bnty scan copy of private records of Shri K. N. Brothers and

Shri Sandipbhai B. Sanariya Accounant-cum-Cashier of M/s. Sarvodaya

Shroff, Morbi reproduced in the SCN.

(v) The generaI statements of three so-ca[[ed buyers i.e. M/s. Raj

Marketing, Hyderabad, M/s. Mittal Marbtes and Tites Pvt. Ltd., Kotkata

and M/s. Amarnath Marble, Kolkata were recorded wherein they gave

the name of the appettant No. 1 from whom they were purchasing tites

from them i.e. Appettant No.1 and also stated that they were making

payment through cheques or RTGS. The aforesaid buyers in their

statement have also stated that they received certain boxes extra over

and above the quantity mentioned in the invoices during the period

from 01.04.2016 to 31.03.2016 and for that they made payment in

cash but they did not have any details about the same; that how a

common man can give statements in 2019 for the period of two

financial years 2014-15 and 2015-'16 about receipt of extra quantity

over and above the invoice quantity that just few months before

issuance of the show cause notice; that the investigation has not made

any attempt to find out actual quantity of tiles purchased under

proper invoice on payment of duty and how many quantities without

invoices and without payment of duty; that there is no link of any

payment is estabtished with the amount mentioned in Annexure-B to

the show cause notice

Paqe 5 of 29
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(vi) That in the instant case name of person who had said to have been

co[tected cash viz. "Chetanbhai"; that the investigation has referred

the statement of Shri Sandipbhai Bachubhai Sanariya dated

24.17.2015, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi

wherein he has given name of "Chetanbhai" as the middteman of the

Appettant No. 1; however, department has not verified about

"Chetanbhai" were/are the person of the Appettant No.1 or otherwise;

(vii) That the adjudicating authority based on the scan copy of certain banl(

accounts of Shroff and scan copy of private records of

middteman/broker and general statements of Shroff and midd[emanl

broker tried to discard vital discrepancies raised by the appetlant

without any cogent grounds. There is no link between the bank

accounts of Shroff and private records of nriddleman / broker.

Therefore, in absence of receipt of cash by the Shroff, tink of such

payment to middleman/ broker and payment of cash to aPpeltant, it is

erroneous to uphold the atlegations against appeltant. He not onty

failed to judge the attegations, documentary evidences and defense

neutralty but atso faited as quasi-judiciaI authority and fottowing

principal of natural justice by passing speaking order as wetl as

foltowing judicial disciptine too. Therefore, impugned order passed by

him is tiable to be set aside on.this ground too.

(viii)
e

That in the entire case'except for so catled evidences of receipt of

money from the buyers of tiles that too without identity of buyers of

the goods as wetl as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tites, procurement of

raw materials inctuding fuet and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materials as

wetl as finished goods, payment to atl inctuding raw material supptiers,

transporters etc. in cash, no incutpatory statement of manufacturer

viz. appettant, no statement of any of buyer, no statement of

transporters who transported raw materials, who transported finished

goods etc. are retied upon or even avaitable. lt is settted position of

law that in absence of such evidences, grave attegations ctandestine

removal cannot sustain. lt is also settted position of law that grave

atlegation of clandestine removaI cannot sustain on the basis of

6 umption and presum ption and relied upon fotlowirrg case laws:-.<,nn

sl--t;\€1:

nergy Steets Ltd.- 2020 (372 ) ELr 129 (Tri. - Det")
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(b) Savitri Concast Ltd. 7015 (379\ ELT 21 3 (Tri. Det.)

(c) Aswani &. Co. 7015 (327) ELT 81 (Tri. Det')

(d) Shiv Prasad Mitts Pvt. Ltd. - 2015 (329) ELf 250 (Tri. Det.)

(e) Shree Maruti Fabrics '2014 (311\ ELT 345 (Tri. - Ahmd.)

That it is not a matter of dispute that 
-fites were notified at 5r' No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.) dated 24'12.2008 as

amended issued under Section 4A of the Central Exc'ise Act, 1944.

Accordingly, as provided under Section 4A ibid duty of excise was

payabte on the retail sate price dectared on the goods tess permissibte

abatement @ 45%. Thus, duty of excise was payabte @ 't2.36% (upto

28.07.2015\ and @ 12.50% with effect from 01 .03.201 5 on the 55% of

retail sale price (RSP/MRP) declared on the goods/packages. That the

investigation has nowhere made any attempt to find out actual

quantity of tites manufactured and cteared ctandestinety. No attempt

was made to know whether goods were cleared with dectaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department cf various states

across lndia against appeltant or other tile manufacturers that goods

were sotd by it without declaring RSP/MRP. Though there is no

evidence of manufacture and c[earance of goods that too without

declaration of RSP/MRP it is not onty atleged but atso duty is assessed

considering the so catled atteged reatised value as abated value

without any [ega[ backing. Neither Section 4A ibid nor rutes made

there under provides tike that to assess duty by taking real'ised vatue

or transaction value as abated va$e and the investigation has faited to

foltow the said provisions. Therefbie, sake of argument it is presurned

that if RSP/MRP was not dectared on packages then also it has to be

determined in the prescribed manner i.e. as per Section 4A(4) reacl

with Ru[e 4(i) of Centrat Excise (Determination of Retait Sate Price of

Excisabte Goods) Rutes, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP declared on the goods during

the previous or succeeding months is to be taken fcrr the purpose of

assessment and in absence of other detaits of quantity etc. such

reatized value duty cannot be quantified. ln any case duty has to be

catcutated after atlowing abatemerrt @ 45%.

That att the attegations are baseless and totatly unsubstantiated,

therefore, question of atteged suppression of facts etc- also does not

arise. None of the situation suppression of facts, wi[fu[ mis-statement,

fraud,collusionetc.asstatedinSectionl'lA(4)oftheCentratExcise

Ar

{
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Act, 1944 exists in the instant case but it is atteged suppression of

facts in the impugned notice based on the above referred genera[

atlegation.

Appellant No.2 to Appetlant No.4

(i) That his company has already fited an appeal against the impugned

order and as per submission made therein the impugned erroneous

order is liab[e to be set aside in limine and therefore , order

imposing penalty upon him is liab[e to be set aside;

(ii) That the atlegations are totalty baseless and contrary to the facts

avaitabte on records; that not a singte allegation is correct, it is

nowhere forthcoming during the investigation from statement of

Shri Sandipbhai of M/s. Sarvodaya and documents recovered from

him that he had handted or received cash; that during investigation

not a singte statement of his was recorded by the department; that

in absence of incutpatory statement question of imposition of

penalty upon him does not arise.

(iii) That his company has never manufactured and cteared any goods

without preparation of invoice and without payment of excise; that

since no cash was received by his company through M/s. Sarvodaya

as stated in Annexure-B to the show cause notice, question of

imposition of penatty upon him does not arise.

(iv) That in the instance case in absence of any statement of the

Appettants No. 2 to 4 under Section 14 of the Act, 1944, no penatty

can be imposed upon him; that in regard they retied upon the

fottowing decisions:

(a)

(b)
Dabesh Prasad Nanda Vs. CCE - 2016 (332) ELI-733 (Tri.Det)
CCE Vs. Shree Narayani Textites Mitts - 2010 (259) ELT 66
(Tr.Ahmd).

Shak'it Patet Vs. CC - 2018 (361 ) ELT 382 (Tri. Mumbai)
Warren Trading Pvt. Ltd. Vs. CC - Z00B (22?) ELT 313 (Tri.
Ahmd).

(v) That there was no knowtedge on the part of the director nor his

statement was recorded; that no confiscation was proposed in the

show cause notice, therefore, no penatty can be inrposed upon him
(vi) no penatty is imposabte upon them under Rute 26(1) of the centrat

Excise Rutes, 2002, as there is no reason to betieve on their part
that goods were [iabte to confiscation;

. : . , -{iil rhat even duty demand has been worked out based on adverse

ents which
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5 Personal hearing in the matter was scheduted on 16.11 .2021 . Shri p. D.

Rachchh, Advocate, appearecl on behalf of att the Appettants. ]-le reiterated the

submissions made in appea[ memoranda as r,vett as in synopsis submitted during

hearing.

6. I have carefully gone through the facts of the case, the impugned order,

the appeal memoranda and written as wetl as ora[ submissions made by the

Appettants. The issue to be decided in the case is whether the impugned order,

in the facts of this case, confirming demand on Appetlant No. 'l and imposing

penalty on Appettants No. 1 to 4 is correct, [ega[ and proper or not.

7. On perusal of records, lfind that an offence case was booked by the

officers of Directorate GeneraI of CentraI Excise lnte[[igence, Ahmedabad

against Appetlant No. 1 for ctandestine removal of goods. Simultaneous searches

carried out at the premises of Shroff I Brokers / Middtemen situated in Rajkot

and Morbi resulted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it was alteged that various Tite manufacturers of Morbi were indulqed

in malpractices in connivance with Shroffs / Brokers and thereby engaged in

Large scate evasion of Centrat Excise duty. During investigation, it was reveated

by the. investigating officers that the Tite manufacturers sold goods without

payment of duty and coltected sate proceeds from their buyers in cash through

said shroff/Brokers/ middtemen. As per the modus operandi urrearthed by the

DGCEI, the Tite manufacturers passed on the bank account detaits of the shroffs

totheirbuyerswithinstructionstodepositthecashinrespectofthegoodssold

tothemwithoutbitts,intotheseaccounts.Afterdepositingthecash,thebuyers

orm the Tile manufacturers, who in turn rvoutd inform the Brokers or

(viii)

Appe.rt No: V2l29- 12lRAJ/2021

itsetf are not sustainab[e evidence for rrarious reasons discussed by

his company i.e. Appetlant l',1o.1 in their repty; that under the given

circumstances no penalty can be imposed upon the Appettants No.2

to 4 under Rute 26 ibid; that they relied upon the fottowing

decisions:

(a) Mek Slotted Angtes (l) Ltd. Vs. CCE 2009 (747) ELT 364
(Tri. Mumbai

(b) CCE Vs. Manoj Kumar Pani - 2010 (260 ELT 92 (Tri. Det)
(c) Aarti Steel lndustries Vs. CCE, 2010 (262) ELT 462 (Tri.

Mum bai )
(d) Nirmal lnductomelt Pvt. Ltd. Vs. CCE ZUA Q59) ELf 243

(Tri. Dethi)

ln view of above, no penatty is imposabte upon thenr under Rute 26

of the Central Excise Rutes, 2002.

u5e

<'i

A
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directty to the Shroffs. Detaits of such cash deposit atong with the copies of pay-

in-stips were communicated to the Tite manufacturers by the Customers. The

Shroffs on confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from it. The Brokers

further handed over the cash to the Tite nranufacturers after deducting their

commission. This way the sate proceeds was routed through Shroffs/ Brokers/

middtemen.

8. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers / middtemen during investigation, which revealed that 186 manufacturers

were routing sale proceeds of itticit transactions from the said

Shroffs/Brokersi Middtemen. I find that the DGCEI has, inter alio, retied upon

evidences cottected from the premises of Shri K.N. Brothers / Shree Ambaji

Enterprise, Rajkot I M/s. P. C. Enterprise, Shroff and Shri Sandipbhai Bachubhai

Sanariya, Accountant-Cu m -Cashier of M/s. Sarvodaya Shroff, Morbi and Shri

Shaiteshbhai Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff, Morbi,

broker, to attege clandestine removal of goods by the Appettant herein. lt is

settled position of law that in the case invotving c[andestine removat.of goods,

initial burden of proof is on the Department to prove the charges. Hence, it

would be pertinent to examine the said evidences gathered by the DGCEI and

retied upon by the adjudicating authority in the impugned order to confirm the

demand of Central Excise duty.

8.'l . I find that during search carried out at the of fice premises of M/s K. N.

Brothers, /Shree Ambaji Enterprise Rajkot on 27.12.7015131 .12.2015, certain

private records were seized. Ihe said private records contained bank statements

of various bank accounts operated by M/s K.N. Brothers / Shree Ambaji

Enterprise, Rajkot,/ M/s. P. C. Enterprise, Rajkot sample of which is reproduced

in the Show Cause Notice. I find that the said bank statements contained detaits

like particutars, deposit amount, initiating branch code etc. Further, it was

mentioned in handwritten form the name of city from where the arnount was

deposited and code name of concerned middtemen / Broker to whom they had

handed over the said cash amount.

8.2. I have gone through the Statement of Shri Latit Ashumat Gangwani, Owner

of M/s K.N. Brothers / M/s. Shree Ambaji Enterprise, Rajkot recorded on

23.17,7015 under section 14 of the Act. In the said statement, Shri Latit Ashumat

Gangwani, inter alio, deposed that:

lc.ase give details about.vt.rur rvork in M/s Anrba.li t.nterprisc. Rajkot
.N. Brothers. Raikot.

Page 11 of 29
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A.5. ... ... We have opt:ned thrl .rhove lrentioned 9 bank acccrtttrts and give

thc cletails of thesc tccouttts to the Vlidcllemen locatcd in Morbi.'i-hese rniddle

mon are working on bchalf oi l il,"' lvl antr rhct ttt c-rs locatcd in IVIorhi. 'l-hese

Middlemen ther gives <lt,t lJalL details to the Tiles N'fanutzicturels of Morbi

rvho in lurn liulher passes tlrese details to their Tiles dealers locatecl all over

Inclia. 
-lhc 'l'iles dealels then deposil cash in thesc accounts as pcr the

instructiou ol' the cetantic 'l'ilcs N'lanulacturers who ill turrt irttirrnl the

Ivlirldlemen. Tlre Mitldlenren tlren in1'olrr us about the cash depositetl and tlie

nanre olthe city liom ,,vhere the anottnt ltats been deposited. We check nll oul

hank :rccoi.rnts thlough oniinc banking systeln ttn thrl compttter installcd in our

ollice and talic out thc prinlout ol the cash atroutll cicl:rositcd dttring the ctttire

rlay in all the accounts attci mark the details on lhe piilltotlts. On tlie same diiy,

latcst hr' 15:30 hours. lve do RTCS to either h4/s Siddhanath Ager-lcy and or to

1\'1is Radhr'1,shyarn l']r'ttcrtr,rises in Sakar Complcr. Solri []azlr'. Ilajkot. In lieu

ol the ll'l CS. M/s Siddhanath Agcncy ancl or to M/s lladlreyshl'am Agent:y

gives the oaslt atnount. The said cash is lheu distribLrted to .()llcern

lvlidcllc'nren.

Q.6: l'lease givc rletails o{ pelsons *,ho had deposited the anrourt in your

{i rnr s.

A.(r. Wr' ilrc not itwarc ol an1, pcrsons ivho lrad deposited the cash

arnount in orrl trank accolrnts. thc ccranric ['ile Nzlanul'ae turers direct the

said parties to deposil t[e iunount in ca..:h in thcse accoLrlts. As alreacll,

stated above, lve had given our bank accounts details to the middle man who

had in turrr given these numbers to the 
'l'iie Manufacturers."

8.3 l find that search was carried out at the residential premises of Shri

Shaileshbhai Odhavajibhai Marvaniya of M/s. Sarvodaya Shroff, Morbi, a

broker/ middtemen on 31 .1?-.2015 and certain private records were seized. As

reproduced in the Show Cause Notice, the said private records contained detaits

like name of bank, cash amount, ptace from where the amount was deposited in

bank, name of the person / authorized representative who cottected the cash

from him, date on which cash was handed over and name of the beneficiary of

Tiles manufacturer of Morbi.

8.4 I have gone through the Statement of Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum -Cashier of M/s. Sarvodaya Shroff, Morbi, recorded on

74.12.2015 under Section 14 of the Act. ln the said statement, Shri Sandipbhai

Bachubhai Sanariya, inter alia, deposed that,

"Q.2 Please siate aboul business or service activities and lvorking pattern ol

1'our timr, M/s. Sarvodaya SluolP

A.l
h:rviirg

I am wurking as iin ,Account-[]tun Cashicr in lVl/s. Sarvodaya Shroff.

ollice at ['' [loor'. ;\bove Shree Rluu Farsan. Chandran.rrrli Conipler.

Ravapal lloacl. l3apa Sittrram Chorvk, Ir4ortit since five years. Shlj Shaileshbhai

OdhLrviibh lil lVlart aniva. is the or.vncr of l\{/s. Sarvodava ShroFl tvhtr

iLl "Kcsharf'. Darpan-.). F.avaptr l{oacl. IVlolbi. Shri Sha ileshL,hai 0
otld Vitrilllvlarvaniya- is also tlne '>l tire parlner ol i\'lts' Sr-rn W

having siiate r:,1' l00zt

is residing

dhavjibhai

ed.Ghutrttt

that V[/s.
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SarvoJaya Shrolf is doiulr the business of conrmission agent lbr disbursing the

cash rlepositecl by the custorners ol various Tile manui'acturers, Traders &
Shor.vroorl located at Rajkot. throughout India, since last seven years. We are

cl.rarging comrnission Rs.50/- to Rs.l00/- per lakh fronr our client and varies

frorn client to client. (Jur main Slirofl's are M/s. lVlaruti Enlerprises. M/s. .IP

Enterprise. M/s. India flnterprise & M/s. PC Dnterplise, all belonged to Slu'i

Nitinbhai of llajkot and M/s. Ambaji linterprise, l0l l't lloor^ Sathguru

Arcade. l-ebar Road, One Wa1'. I{ajkot (norv closed) and M/s. K. N. Brothers.

Office No. 505. 5ir'Floor Llnicorn Centre, Near Panchnath Mandir. Main Road,

Raikot.

'lhe plocedure is that iniLially we take the bank account clctails fi txr our l'r'r.rin

Shloll and convey lhe salne to lhe tile rnanul'acturels and also to Tiles

sholvrootl orvners. These manulhcturers anci liles shor.vroom o-q4lefs in lurn

forv.artl thc said details to their custoulers locatc(l all ovr'r hrdia. who u,ish lo
deposit cash against salc oltilc's by- them. I he cuslonlers. as per instluctions of
these manulircttuers and slrorvroorn owllers. cleposit oash in these accounts and

intbrm them about the deposits made by thetn. These manulactulers and

sholvroonr ownt-rs in turrr infotnr us abortt tlte dc'tails ol the accotlnt in which

the arnount has []een deposited and also thc amourrt i.lnd the city f't'onr rvhcre the

arnount iras been deposited. We lhen inibrm the conceme.l Shloll. in rvhose

accoul'rt the cash amount to us in Morbi at our olfice and lve al1er deducting

our comnrissit'rn. hand over thc cash to tlre concenrecl Cclanric Tiles

nranul'acturers and Ceramic '[-iles Shorvroonr owners. I further state Shri

Sliaileshbhai Odhavjibhai Marvanil,a used to corne to our oftice in morning to

give cash & delail statenents of the parties to whonr cash is to be deliveled and

in the evening I uscd to hand over day tu day details of all transactions Clash

Balance, Cash acknowlcdgcrnen t slips. Cash Book staterrent to Shri

Shailesh hh.r i tlrtllrarjibhai N4an ani1.l.

Q.3. Please produce the documents i details relating to the transactions
nrade wilh Skoffs and clients, Cash acknowledgement slips showing
handing over cash to respective client, Cash Book Statements, Commission

lor the last five years ofyour finn M/S. Sarvodaya Shrofl?

A.3. As I have been asked to produce above clocuments, I immcdiately
c<xtacted my owner Shri Shaileshbhai to hand over the documents /details as

asked for submission. In turn Shri Shaileshbhai asked his uephew, Shri chirag
Rameshbhai Maruaniya, to deliver some docur.nents to me which Iproduce today
as detailed below.

(i) A file containing copy of statemonts showing detail ofcash deposits in
respective bank accounts, throughout India, for the period from
03.12.2015 to 19.12.2015. Rajkot office Rojmel lbr Decerlber'2015
Cash Acknowledgement Slip, containing pages from l to 799.

A file containing Cash Acknowledgement Slip. containing pages.
irom l to 849.

( ii)

( iii)
I ttr

A file corltaining Cash Acklowledgement Slip, containing pages lionr
70t.

I tirrther state, we maintain a diary wherei, entr.ies of all tra,saotions relating
to receipts of cash fro,.r srrroffs and disbursement of the same to thc
rcspective clients with comrnission deducted are,oeing shown by us. Shri
Shaileshbhai kceps the tliar'1,in his own custody ancl evcry rnoming he gives

.us the santc alongwilh cash balance fbr u.raking daily entries and r.ve hand
back the dair-y to Shri Shailesbhai at the er.rd of each day. 'l'herelbre,

n in a position to produce thc santc. I Iuwevcr, I assure that I will inlbrnl
111_y el Slu'i Shailesbhai to produce the sarne

Page 13 of 29L



Appeal Not V2/29-32/ RAJ / 2021

I further state tlul in Cash Acknowledgernent slip as per- the direction of Shri

Shaileshbhai, we used to menlitx the cash arnount delivered in thousands viz.

Rs.99,0001 would be written as "99". ln the cash acknowledgement slip we used

to write the narne ol'the person alongwith his mobile number to whom cash

delivered and on the back side we write the code name of the client represellting

thc tiles factories / showrooms with details of amounts deposited in bank

accounts at each celltre. 1he figures arc also menlioncd in thc salll!'pattcrn i.c. ill

thcrusantl on each slip.

I further statc that I don't know the place where Shri Shaileshbhai

Odhavjibhai Mawaniya keeps details ol all transactions, Cash. Cash

Acknowledgenrent slips. Cash Book Statements etc. on everyclay and where

all these documents of the past penod are lying. Only Shri Shaiteshbhai

knows about the whereahouts of the documents olthc past period.

().4. l)leasc- givr- dctails of Cerarnic 'l'ilcs rnanufircturcr and ('erarnic Tile
Slrowroor.r.r nlong rvith narle oilhe;'rersous with nrobile nurntrc-rs to whr,rn you

userl lo deliver cash received {iorr uhove rnentitxrctl Shrolli located in Rajkot.

A.4. On the basis ol'ca:lh acknorvledgenrr:nt siil.rs irs ploclucetl here-in-atrove,

the' tlc'tails of Cerarnic Iile manufhcturers ancl Ceramic Tilc-s Slrowroon.r

alonglvith namc ollhc persons n,ith mobiie nurnbcls are as under:

SI,

No

Nanre o1'

I!{ a n ufac tu rer,

rvhom we

handing over

cash ( I\4/s.

fhr:

are

the

Ae tive C'eranr ic

Name trf the

pcrsorr ol the

nranrrlhcturer',

rvho collects

the pajfllent
fi'om us

lVIohile

Number of
tlre person

{'hetanbhri ()7163 I 1444

Q.8 I am shoq,ing yorr the slate rnent dated 22. I 1.20 i -5 of Shri Solanki .lS

N'lohrnlal Slo Shrr lvlohair Lal Solanki. Ptoprietoi' ol lr4/s. K.N. Brtrthers.

Ollice No. 505. 5r,' Floor, I lnicorn Centre Near l)anchnath lv{andir. Main
Road, Rajkot and staterilent daled 24.12.2015 o1- Shri Nitinbhai Arjanbhai
(lhikani, S/o Shri Arjanbhai Jadaviibhai Cllikani, Block No. 403 Vasant

Vihal Paticlal Chowk Sadhu Vasvani Roacl" l{aikot. Please go through it and

olhcer you[ cunlr-rents.

A.8 I lravc' gone through tire staten.]cn1 dated 22. ll.20 t 5 of lihri Solanki .lS

Mohanlal S/O Shri Mohan l.al Solanki. Ploprietor of M/s. K. N. Brothers,

OIfice No. 505,5rh Floor" L]nicoln Centre. Near Panchnaiir Maudir, Main

Road, Rajkot and statement datecl 24.12.2015 of Shri Nitinbhai Arianbhai
('hil<ani S/o Shri Alianbhai .ladav'jibhai Chikani. Blrck No.40']. Vasarrt Vihar

l'atidar Chorvk, Sadhu Vasvani Road, Raikot and put my dated signature itt

token cll the correctness ol'the lacts nrentioned therein auil i arn in lirll
agreement of tlre siune.

Q.9 l)lease piovide thc details of bank accourrts of main Shroil.s wherein the

customcrs of your cliel']1s deposit cash on day tLr day l-'asis.

A.g. I state that []anl, Account nunlber' 7()-i.100590()()0004i] ol Puniab

National Bank. l(uvatla flranclr, Raikot o'l'our Shrofl' niinrely M/s KN

brother.sl Bank Accour]t Nunrber 3766002 1000271 12 to Puniab National Bank,

Kalavatl Road. Rajkol oi'our Shrofl M/s. P. Ci. Enteqrtise are the accollnts

dedicatecl to our lrims, whcrcin lve inst(uct the clients to deposit cash by their

cust()nletsondir-vttlrlayllasisil.onldit}.ercr-itlocatiottsl]leal)ltobcdeliveredto
the tiles rlantr Iacturer/show ro()lns (")f tlle mauttl'actttres"

A
:T

ll
4

t

E
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8.4.1 I have also gone through the further Statement of Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

recorded on 02.01 .2016 under Section 14 of the Act. ln the said statement, Shri

Sandipbhai Bachubha'i Sanariya, inter alia, deposed that,

"Q.2. During lecording )'our Staternellt dated 24.12.I5. you stated that you

maintairr a cliary fol tecording all transactions tclating to receipts of cas! frorn

Shlofti and clishursernent ofthc sanre to the respective clients. You hatl f'urther'

stated that you rvtiuld infonn your or,,, uel Slui Shaileshbhai to produce the

same. Please prrrduce the same.

A.2. In this lcgards. I:itate'that Ihad in{ix'rncd 1o Shri Shaileshbhai on the

same diry 1o hiurdover the dialy and other reiated rec-ords to DGCEI Otfice,

Ahmedabad inrmediatel;,. Sir. I do uot knr.tw the rcasou wh)' he has yet not

procluced thc said recolds to your officc till datr:.

Q.3. Please ploduoe tlre tlocuments / details relating ttl the ttansactious made

with Shrolli and clients. cash acknorvlcdgemeut slips showiug handling over

cash to. respcctive clients. Clash book staternents. cornmission ctc. for the last

live years of'yor.tr firm M/a. Sarvoday Shroll'.

A.3. Sir, in my statement dated 24.12.15. I have already stzited thal the

docurnents / details relatine to the tlansactions madc with ShrotR and clients.

Cash Aclinor.viedgenrent slips sholving handliug over cash to respective clients.

Cash bcrok statelnents- cornmission elc. in respect olutv firnt 1r4/S. Sarvoda_v

Shrotf have been kept try Shri Shaileshbhai. Ou,ner of the firnr. Furtlier" I lrave

already produced records r.vhich I leceiveil fror.n Slrri ('hirag. ncphcrv of Shri

Shaileshbhai on 24.12.I5 tr: youl ol cc cluring recording nr,v statement. I do

not have anv records ol'the lirm rvilh me and theref'rrre.I am llot in a position to
produce lhe same.

Q.4. please peruse firllowing fi lt-s produced liy vou during lecording your

stateurent dated 24.12.1 5

(t) A file containing copy ol a statetnents showing delails ol'cash deposits

in respcctive bank accoutrts. tlrroughout lndia. fbr the period fiorn 03.12.2015
to I 9. I 2.201 5. Itajkot ollice Iloirnel tbr Dccernbcr'20 I 5, Cash

Acknowletlgenrent Slip, containing pages fiom I to799.
(ii) A frle containing Cash Aclaror.vledgement Stip, containing pages fi'onr

I to 849:
(iii) A file containing Cash Acknowledgernent Slip. conlaining paees fi.onr I to

701.

Please explain lvho has preparecl these records.

-t

A.4. 'lbday. I have pcrused lbllorving files rvhir:h I had pr.oduced during
recordirrg nly stalement dated 24.12.15. i stal.e that I lrave prepared all cash
acknorvledgernent slips .'vhich are available in tire all three files. I have
prepa|ed thcse slips to rc:corcl the na,re and dctails olthe persons r.vho'collect
cash front us, cash antourrt. place fiom rvhere the same was deposited etc. As

'egards. 
stateme,ls sh.vring detairs .r- cash tleprrsits i, res;pective ba,k

aocounts as a,ailable i, File No. I at p. No. 31 to 55. I state that the siame were
prepared by M/s. K.N. IJrothers and handecl ovcr to.s lbr our i.ccord. Further-
statements shor'ving detairs of casrr deposits in lespective banr;. accounts as
available in Irile No. I at p. No. 0l to 29, I state that thr runl" rvere prepared by
Slx'i Nitin of M/S. P.C. linterprise antJ hanclecl ove. to us 1or our recor,l.

explain antl de-code cntries as recorclecl bv you in all cash
menl slips producecl by you

'.\

tt

ac
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A.-i. Today. I have gonr'thrr.rush the records as produced by me. Sir. please

plovide me blank workslic'et containing coluntns like S. no.. Record No,, Page

No-. date, nanre of the pei'son of the nranufircturel rvho collccts tlre cash. nanre

ol'the Cerarnic Tiles manulircturer at Morbi. Actual cash handed over, City

lrom rvhere the was depc,sited. Remarks etc Please provide me sul'licient

eunount of blank scats wiih basic data of l'ils1 thlee coluurns. t rvill sit h!-rc and

vcrilj, tcknorvledgcnlent slip:; and fill up the cle-codecl thctual data in the said

blank rvolksheets in rn1.' orvn handwriting. ,

Q.6.'foday. as requested. you are provided lbllorvrng three rvr.rrksheels having

fir'st thrcc colunrns duly {illcd up. Please perusc each acknou,icdgcrnent slip

and till up the de-coded rlata in resl, ctirre column and retuni.-cl all seats duly

signed by you.

4.6. loday. I havc gonc' through eaclr cash acknou.ledgcrnent slips as

ploduced by rnc. Afler goirrg thlough and verilication, .l have filled up all the

details like clate, nar.ne ol'the person of the uranul'acturer rvho r:ollects the cash,

name ol'the Cerarnic Nes matrufircturer al Morbi, Actual cash handed over.
City firln rvhere the cash was deposited, r'ernarlis ctc. irr nry or,vn handwriting
antl as lel nry uuderstandiug. I helebv submit fbllorving rryorksheets correctly
filled up antl signecl by rne.

Fol File A-I- Wolksheet pages frorr 0l to 27

For [rilc A-l- Worksheet pages fiom 01 to -] 1 and

For Fiie A-l- Worksheet pages frorn 0l to 26'*

8.5 lt is observed that sonre of the deaters/buyers, who have purchased tites

from the appeltant, have deposed in their statements that they have purchased

the tiles over and above mentioned in the invoices which were received without

payment of Central Excise duty for which they have made payment in cash. The

retevant portion of the statements of the buyers/deaters are reproduced as

under.

(i) Statemerlt ol Shri Prasad P. Krishna Rao, Partrrer ot M/s. Raja

Marketing, I [yderabad recordet] on 28.05.1019 under Sectit'rn 1.1 ol Central

Excisc Act, 1944: "Pagc No. 756"

q'sr s. rflq'+l pd is$ srfl q6ET tflTsK fu-q -fus nEe rilT(sl t
qlg+Rlqo {qr 201 4- 1 5 t aco t+ftq € t s{h flq sdr{c ?

$flr s. 6cr8 wd +ss {TEr qT6'RT A{{rdE Fq zr{d u-flrdr+l t rrro
{{mB

1. M/s. Kalyar.r Glazed Tiles, Jambudiya, Morbi

2. l\A/s. Alive Tiles Pvt. Ltd., Morbi

3. M/s. Ador Ceramic Pvt. Ltd. Morbi

4. M/s. Hilltop Ceramic Pvt. Ltd. Morbi

5. M/s. Gravity Ceramic Pvt. Ltd. Morbi

6. M/s. Active Ceramic Pvt. Ltd., Morbi

t. M/s. Welcome Ceramic Pvt. Ltd., Morbi

8. M/s. Swidan Ceramic Pvt. Ltd. tulorbi

g. M/s. Acute Ceramic Pvt. Ltd., Morbi

flr rilqi itqi'd drir 3-flr*F A fu{] fi^eo \rfiT{E qA qt

t \{
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dr{N o1 rcfl-d 01.04.2014 t a r.o:.zor o Grsfu S d-d fr ol t cfu

s{-sTEfufu$frfu-qrB z

sfl{ a Grs e6s t loi w i emor d o1 r"t wd {qr qlil-E l AflqE
I ot .oq.zo t q I : r.o:.zo r o rfiftt & frq fr sri-dfl drir silrem'
Q Q'^.d qwrts nq}-{s qTt Bc gq ene ol {{tq qfr ,ff Gi{

rs+r tfu to q ftq fr fu-qr qrr sq-i-ff erE-o siq.rq-o t f*{r
frfo qffir{s qE qt ar{w of stE ot.o+.zota fr
31 .03.2016 srqft & ffs fr et B rrr ssrrl 6t€ Erf, R srq
srcrflc-frB I

q*r i r onq g{ erld iqbffi{s &1 fu{r tfre ad M t I
s 11 6q qd fu.sr s{ zr{d +qh@{{E gnr EE 3m\id q qqr

rlsrrt tl

q+{ 
1 2. flr enq sqtffi q-g qr$ (ffi qRi I ol eRiro sq S w+d t

?

s. rz fi qfurd sq t tc d qrd cfrqt qft ; o1 ldl sT-{dr E
sri-ff ff6 rrmTi,z :iqs z15f, ffi,erre gRr ftq.6 q sah
fr{sT }- .rEsR 6c qqil gm frq rrq A'f, erf,r.Iu fr &qr tfu qqT

ffiwal +rsTa 0r

qs r: ts[+ffi er5o uorqfr] & erorEr ifu ot{ qv{ qrf, saqfrl sd i
fdqr +"cd qffiT{q qA qt lg-Sq o1 B q ss*r tfu e..n q fuqr B

s 1 3 6q+ sq$ffi ago sora+] & +ronr ofu 6t{ qsiT rTd fu{r'+^cd

cnr{E qA ttt t*S-{ T61 o1 t r fr cq dtfuq fr aq ert rr8-fr
tw qt qle st 6 * 6 qd-<-e & sffi arcr qff t{ftd 6t B r

(ii) Statcmcnt of Shri Sania5, Kumar Mittal. Proprielot of M/s. Anran.rath

Marble, Kolktata lccorded on 22.0(r.2019 untler Section l4 of Central
Excise Act, 1944.

"Q. 5. Please piovide nanres o1 the major suppliers of your company- for the
FY 2014-15 &201s-16',l

Ans. We had purchased Cerarnic 'lilcs tiom the lollowing tite
manulbctuters during the FY 2014-15 &2015-16
l. Mis. Alive Tilcs Pvt. Ltd. Morbi.

l. Mis. Active Ceranric pvt. I_td.. Morbi.

-1. M/s. Lenron Ceramic, Morbi.

Q.7 Please explain have you ptuchased Ceramic Tiles Iiorn albresaid
Three tile manufacturers without coveri,g o1'centrar Excise invoices
during FY 2014-15 & 2015-16.

4.7 . We had purchased Ceramic l- iles lrom the afbr.esaid tile ntanulacturet.s
under Central Drcise ftivoices drUjng the Fy 2014_15 & 2a15_16

adllowc,vcr. somctintes rvc h
rnentioned in thr: rnvoicre fiol

receivcd differcnt gracle than the
n thenr ancl the payrnenl lor tlreli. illelt:ntial rnouni is paitl in the cunerrt bank account nurnbers ol.llreg\panv rnentioned in the invoic L-

Page 17 of 29
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Q.8. Holv j,or"r rnade paynlenls trr the albresaid nianui'a-cturersl)

,\. ti. We had nrade paynlr:nts in thc ban[: account numbers prrvided by tho

ul.rtuslriJ Inanul'actu[cI lrunr lime tU tinrr.

(].t). Do yor.r knorv the details of rhc bi,nk account holtlers','

State,nent of Shri Sunil Kunar Mittal. Dir.eclor ol'IVI/s. lv{ittal lVlarbles
and Tiles Pvl. Ltd.. Kolliata recorded on 21.06.2019 untler Section l4
ol'(lentlal l:lxcise' Act. i944:

We did r.rot knorv the detarls ol'the banh accounl holdels- as per tlie
directions giverr bv rnunufacturers. u,e had depositetl the payrnents ir.r

thc saicl accounts as rncntioned in the tas invoice.

Q.I0 Ilave you purchasetl ('eramic -files 
without cover ol C'entral Excise

Invoicts othet than atirresaid tile manuiacturers'J

A. 10. We nevcr receivetl or purclrased any Ccrarnic 'l-iles rvithout cover of
Centrnl Exoise Ltvoices ltther llran;rlbresaid tile rnanulhcturers- In the

GST regime, r,ve hilve not teceivetl ol pulchased anv (letamic Tiles
vr,ithout covel oI'(iS'l- luvoiccs l'rom any tnanulactLrror or trader..

A.q

(iii)

A.i'

,\ 8.

Qe

A.()

Q.l0

"Q.4. What are thc ploducts ric.aling hy oul L-ontpan1,',)

,\.1 We arc engaged it the trading ol'Cerarnic 'files and Malbles since

2009.

Q.5. Please provide the nanres ol'the nrajor st4tpiiers of your c,ornpany lbr
the FY 2014-15 & 2015- 16'j

Q.ti Please explain hzrve you purchased C'eramic 
'liles lirrnr atbresaid Iive

. tile manufilcltrers without covering o1'Central lixcise lnvoices duling

thc FY 101415 & 2015-16'l

\\/c hatl purchuscd Ccrarnic 'l'iles fi'onr the

rnanul'uctulers during the F\' 2014- l5 & 20li- l6:
l. M/s. Acute Cerunric Pv1. Ltd-. Molbi.
2. ivtls. Alive Tiles Pvt. Ltd.. I\4orbi.

3. N4/s. Sillt l ouch Vitritiecl Pvt. I-td., l\'lorti.
,1. Iv[/s. Active Cieranric Pvt. Ltd.. Ivlolbi.

5. M/s. I(evin Ceramic Pvt. Ltd.. Ivlorbi.

6. lr,l/s. l,crnon (-eiantic, Molbi.

lirllo*,in8 tilc

We hiid purchased Cetarnic Tiles liom Lhe aloresaid tile tnantlfhctuters

urider Central Exoise [nvoices during the ]rY 2014-15 & 20t5-16.

However, sometimes we had received diffcrent grnde than the

mentioned in the invoicc tiom them lnd the pavment for the

diflcrcntial amount is paid in thc current account numbers of the

company mentione<l in the invoice"

How you ntatle pavntcttls to the atbresaicl nratru thcturers'"

We had made pa"vnlcuts in tlre banl'. aceoutrt utttubers providecl by the

alirresaid nlanufirotrLrer li om tinle to tilre

I)o you linorv the tielails o1'the biinL accoLrnt holders'l

Page 18 of 29
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A.10. We rlid not krorv the details ol the hanh zrccount holdels. as per the

directions given by manufacturers, rve had cleposiled the payrnents in
the said accounts as me'ntioned in the tax invoice.

Q 1 I [-{ave you purchasecl Celanric 'l'iles without covel ol Central Excise

Invoices other than afcn es:rid tile manut'acturers?

A.ll We never received or purchased anv Ceramic Tiles lvithout cover

of Central Excise lnvoices other than al'oresaid tile
manufacturers. Iu the GST regime. we have not received or

purchascd any Ccranric '['iles rvithout cover ol GS'l' lnvt'riccs liom any

trartufacturet or trilder.

9. On anatyzing the documentary evidences cotlected during search at the

office premises of M/s K.N. Brothers, Rajkot, Shroff, and Shri Sandipbhai

Bachubhai Sanariya, Accou ntant-Cum -Cashier of M/s. Sarvodaya Shroff, Morbi

and Shri Shaiteshbhai Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff,

Morbi, broker / middtemen, as wetl as deposition made by Shri Latit Ashumal

Gangwani, owner of M/s K.N. Brothers, and Shri Sandipbhai Bachubhai Sanariya,

Accou ntant-Cum -Cashier of M/s. Sarvodaya Shroff, Morbi and Shri Shaileshbhai

Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff, Morbi, broker in their

respective Statements recorded under Section 14 of the Act, I find that

customers of Appettant No. t had deposited cash amount in bank accounts of

Shroff M/s K.N. Brothers, Rajkot, which was converted into casl.r by them and

handed over to Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of

M/s. Sarvodaya Shroff, Morbi and Shri Shaiteshbhai Odhavjibhai Marvania, Owner

of M/s. Sarvodaya Shroff, Morbi, broker, Broker/Middlemen, who admittedty

handed over the said cash amount to Appellant No. 1. Further, it is atso

observed that buyers/dealers i.e. M/s. Raja Marketing, Hyderabad, M/s. Mittal

Marble & Tiles Pvt. Ltd., Kotkata and M/s. Amarnath Marketing, Kolkata in their

Statements deposed that they had purchased goods from Appettant No. 1 and

they deposited cash amounts in the bank accounts as given by Appettant No. 1.

9 "1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of

M/s K.N. Brothers, Rajkot and Shri Sandipbhai Bachubhai Sarrariya, Accountant-

cum-cashier of M/s. sarvodaya shroff, Morbi and shri shaiteshbhai odhavjibhai

Marvania, Owner of M/s. Sarvodaya Shroff, Morbi, broker, it is apparent that the

said statements contained ptethora of the facts, which are in the knowtedge of

the deponents onty. For exampte, shri shri sandipbhai Bachubhai sanariya,

Accountant-cum-cashier of M/s. sarvodaya shroff, Morbi and shri shaiteshbhai

Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff, Morbi, broker
deciphered the meaning of each and every entry written in the private records
seized from their premises. -[hey also gave detaits of when and how much cash

which Tite manufacturer and even concerned person who had
lrvc
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received cash amount. He deposed that he used to hand over cash received from

Shroff to Shri Chetan of M/s Active Ceramic, Appeltant herein. lt is not the case

that the said statements were recorded under duress or threat. Further, said

statements have not been retracted. 5o, veracity of deposition made in said

Statements is not under dispute.

9.2- I find that the Appettant No. t had devised such a modus operdndi that it

was a[most impossible to identify buyers of goods or transporters who

t.ransported the goods. The Appetlant No. 'l used to inform M/s K.N. Brothers,

Rajkot, Shroff, or Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier

of M/s. Sarvodaya Shroff, Morbi and Shri Shaileshbhai Odhavjibhai Marvania,

Owner of M/s. Sarvodaya Shroff, Morbi, broker / Middlemen, about deposit of

cash in bank accounts of Shroff on receipt of communication from their buyers

and such cash amount woutd reach to them through middtemen /brokers. When

cash amount was deposited by buyers of goods in bank accounts of Shroff, the

same was not reftected in bank statements, as emerging from the records. So,

there was no details of buyers avaitabte who had deposited cash amount in bank

accounts of Shroff. This way the Appettant No. 1 was able to hide the identity of

buyers of illicitly removed goods. lt is a basic common sense that no person wi[[

maintain authentic records of the ittegaL activities or manufacture being done by

it. It is atso not possibte to unearth a[[ evidences involved in the case. The

adjudicating authority is required to examine the evidences on record and

decide the case. The Hon'ble High Court in the case of lnternational Cytinders

Pvt Ltd reported at 2010 (255) ELT 68 (H.P.) has held that once the Department

proves that something it[egat had been done by the manufacturer whiclr prima

/ocie shows that itlegal activities were being carried, the burden woutd shift to

the manufacturer.

9.3 it is atso pertinent to mention that the adjudicating authority was not

conducting a tria[ of a criminal case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removat of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities woutd be

sufficient and case is not required to be proved beyond reasonabte doubt. I rety

on the Order passed by the Hon'ble CESTAT, Banglore passed in the case of

Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T' 116 (Tri. - Bang.),

wherein it has been hetd that,

"7.2 In a case of clandestine activity involving suppression oi production

and clandestine removal, it is r.rot expected that such evasion has to be

established by the DePartrnetrt in a tnathetrlatical precision. Aftel all, a person

indulging ir.r clandestine activity takes sufti cicrnt plecauliotl to Ilidc/dcstroy the

ence. The evidence available shall be those lefl in sPite of the best care

.A

A
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\itlq}',

Page 20 of 29

J', lirl



Appeat No: V2l 29-12l RAI/2021

taken by the persons involved in such clandestinc activity. In such a situation,
the entire facts and circumstances o[ thc case havc to be lookcd into and a
decision has to be arrivcd at on the yardstick of 'preponderance ol'probability'
and not on the yardstick of'beyond reasonable doubt', as the decision is being
rendered in quasi-judicial proceedings."

9.4 I also rety on the Order passed by the Hon'bte Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been hetd

that:

"ln all sucli cases ofclandestine removal, it is not possible for the Department

to prove the same with mathematical precision. Thc Department is deemed to

have discharged their burden it they plaoe so much of'evidence which, prima

facie, sl.rows that there was a clandestit.te rcmoval if such evidence is produced

by the Department. 'I'hen tlre onus shifts on to the Appellants to provc that

there was no clandestine removal".

10. After careful examination of evidences avaitabte on record in the form of

documentary evidences as well as oral evidence, I am of the considered opinion

that the Department has discharged initiat burden of proof for atteging

ctandestine removal of goods and the burden of proof shifts to the assessee to

estabtish by independent evidence that there \{as no ctandestine removat and

the assessee cannot escape from the rigour of law by picking loophotes in the

evidences placed by the Department. I rety on the decision rendered by the

Hon'bte Madras High Court in the case of Lawn Textite Mitts Pvt. Ltd. reported as

2018 (362) E.L.T. 559 (Mad.), wherein it has been hetd that,

*30. The ahove facts will clearly slrow that the allegation is oue of
clandestine removal. lt may be true that the burden of provir.rg such an

allegation is on the Department. However, clandestine rcmoval with an

intention to evade payment of duty'is always done in a secret mamer and not

as an open transaction tbr the Dcpartment to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct documentary evidence will not be available.

IIowever, based on the seized records. if the Depaflmeut is able 1o prirna.facie

establish the case of clandestine removal and the assessee is not able to give

any plausible explanation lbr the sarne, then the allegation of clandestine
removal has to be held to be proved. In other words, the starrdard and degree

of proof, which is required in such cases, may not be the same. as in other
cases where there is no allegation ofclandestine removal."

11. The Appetlant has contended that since cross examination of

Departmental witnesses were not atLowed, their statements cannot be relied

upon while passing the order and determining the duty amount payabte by it. ln

this regard I find that the Appettant No. t had sought cross examination of shri

Lalit Ashumat Gangwani, owner of M/s K.N. Brothers / M/s Arnbaji tnterprise
and Shri Sandipbhai Bachubhai Sanariya, broker, during the course of

The adjudicating authority cjenied the request of cross

by observing in the impugned orcler, inter olia, as under:
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*19.4 Further as discusscd above. all the witnesses have admitted their

respective role in this casc, under Section l4 ofthe Central Excise Act, 1944,

voluntarily, which is bintling upon them and relied upon in the case of the

Noticee. Furlher, I find that all the wihlesses have no1 retlacted their

statements. Therelbre, the same are legal and valid pieccs of evidence in the

eyes of law. Il is a settled legal position that cross examination is not

required to be allowed in all cases. Moreo';er, there is no provision under the

Cerrtlal Excise law to allow cross exanrinalion of llre rvitnesses, during

acljudication of the case. 'fhe clenial of opportunity ol cross-examination does

not viliale the aclludication proceeclings. The Adjurlicating Autl.iority was not

conducting a tlail of a crirrinal oase, but was atlludicating a SCN as to
whether there lras been clandestine renroval of eycisable goods without
paymenl ol' dr-rty. I lind that tlre Nolicee has not plovidecl ar.ry independenl

evidence to show thal thcre was no clandestir:e removal. ln this regard, I
place reliance upon the Hon'ble Fligh Court of lr4adlas judgernent in the case

o1' Conrnrissioner of Ccntral llxoise Salem Vs M/s. Erode Annai Spinning
Mills (Pvt.) Ltd. Reported at 2019 (366) [..1,T 617 wherein it was held that
where oppofturlity ol cross examination was ltot allowed, the entire
proceedings will not be t,itiated."

11.1 lfind that none of the Statements of Shroff/ Middtemen /Brokers of the

Appettant No. 1 recorded during invest'igation have been retracted nor there is

any attegation of duress or threat during recording of Statements. Further,

Shroff /Middtemen / broker have no reason to depose before the investigating

officers something which is contrary to facts. lt is atso pertinent to mention that

the present case was not one off case involving clandestine removal of goods by

Tile manufacturers of Morbi. lt is on record that DGCEI had simuttaneously

booked offence cases against 186 such manufacturers for evas'ion of Central

Excise duty who had adopted similar modus operandi by routing sate proceeds of

itlicitty cteared finished goods through Shroffs / Middlemen /brokers. lt is also on

records that out of said 186 manufacturers, 61 had admitted to such ctandestine

removal and had atso.paid duty evaded by thenr. 5o, the documentary evidences

gathered by the investigating officers from the premises of Shroffs / middlemen

contained traits of itticitty removed goods and preponderance of probabitity is

certainty against Appel[ant No. 1. lt has been consistentty hetd by the higher

appettate fora that cross examination is not mandatory and it depends on facts

of each and every case. I retv on the decision rendered by the Hon'ble Bombay

l-ligh Court in the case of Patel Engineering Ltd reported as 20'14 (307) E.L.T.

862 (Bom.), wherein it has been hetd that,

"23. 'lherefore, we ate oithe opinion that it rvill not be correcl to hold that

irrespective ol'the t-acts antl circumstances antl in all incluilics, thc right of

cross examination can bc asserted. Ijurther, :is held above vlhich rule or

principle of natural justicc must be applied and fbllowecl depends upon

iever.al lactors and as enumerated abt,'re. t'en il'ihere is denial olthe reqr'rest

to cross examine the witnesses in an inquiry, without anything more' by such

dcnial aloue. it will not be enough to conclude thai plinciples of natural

been violated. 't herefore, the judgnrents relied upon by Slui
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Kantawala must be seen in the factual backdlop and peculiar circumstances of
the assessee's ease before this Court."

11.2 By fottowing the above decision and considering the facts of the case, I

hold that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 'l 
.

12. The Appe[tant has contended that in the entire case except for so calted

evidences of receipt of money from the buyers of tiles through Shroff/

Middtemen/ Broker, no other evidence of manufacture of tites, procurement of

raw materiats inctuding fuel and power for manufacture of tiles, deptoyment of

staff, manufacture, transportation of raw materials as weu as finish'ed goods,

payment to atl inctuding raw material suppliers, transporters etc. in cash have

been gathered. The Appettant further contended that no statement of any of

buyers, transporters who transported raw materiats and finished goods etc. are

retied upon or even availabte. lt is settted position of taw that in absence of such

evidences, grave altegations of clandestine removal cannot sustain and relied

upon various case [aws.

12,1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers / M/s. Shree Ambaji Enterprise, Rajkot, Shroff, or Shri

Sandipbhai Bachubhai Sanariya, Accountant- Curn -Cashier of M/s. Sarvodaya

Shroff, Morbi and Shri Shaiteshbhai Odhavjibhai Marvania, Owner of M/s.

Sarvodaya Shroff, Morbi, broker / Middtemen, which indicted that Appetlant No.

1 routed sates proceeds of itticitty removed goods thrcugh the said Shroff and

Middtemen/ Broker. The said evidences were corroborated by the depositions

made by Shri Latit Ashumal Gangwani, Owner of M/s K. N. Brothers / M/s. Shree

Ambaji Enterprise, Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum -Cashier

of M/s. Sarvodaya Shroff, Morbi and Shri Shaileshbhai Odhavjibhai Marvania,

Owner of M/s. Sarvodaya Shroff, Morbi, broker. lt is atso observed that

buyers/dealers i.e. M/s. Raja Marketing, Hyderabad, M/s. A{ittat Marbte & Tites

Pvt. Ltd., Kotkata and M/s. Amarnath Marketing, Kotkata in their statements

deposed that they had purchased goods from Appettant No. 1 and they deposited

cash amounts in the bank accounts as given by Appettant No. 1. Further, as

discussed supra, Appettant No. r had devised such a modus operondi that it was

difficult to identify buyers of goods or transporters who transported the goods.

ln catena of decisions, it has been hetd that in cases of clandestine removal, it is

not possibte to unearth att the evidences ancr Department is not required to
prove the case with mathematical precision. lre[y on the Order passed by the
on'bte the case of Apurva Atuminium Corporation\.

\
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reported at '1996 (261) E.L.T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the order,

the Tribunal has hetd that,

"Once again the onus of proving that they have accounted fbr all the goods

produced, shilis to the appellants ancl they have f'ailed to discharge this

burden. They want the clepartment to show challanwise details of goods

iransported ol not transportcd. 'fhcre ale several decisions of Hon'ble

Supreme Coult and High Courts whereilr it has been held that in such

clandestine activities, only the person who intlulges in such activities knows

all the details and it would not be possible lor any investigating officer to

unearth all the evidences required and prove with n.rathcmatical precision, the

evasion or the other illegal activities".

13. The Appeltant No. t has contended that the middteman/broker Shri

Sandipbhai Bachubhai Sanariya, Accountant-Cum -Cashier of M/s. Sarvodaya

Shroff, Morbi in his statement had given name of'Chetanbhai'as the person who

used to coUect cash from him on their behatf however, they did not know who

was known as "Chetanbhai" and nobody is known in the name of "Chetanbhai" in

their office. He also contended that the statements of Shri Sandipbhai are

basetess and far from the truth.

13.1 ln this regard, I find that the Adjudicating Authority has given findings at

Page No.42 of impugned order, which are reproduced as under:

"20.5 I find that frorn the private records submitted by Shri Sandipbhai B.

Sanariya ol M/s. Sarvodaya Shroll-, Morbi dLrring the recor-tling of his

statcments datcd 24. 12.2015 and 02.01.2016. the investigaling oltcers has

analysed and establisl.red the flow of cash routed lion.r the Shloll viz. M/s. K.

N. Brothers, Rajkot to the Noticee, viz. M/s. Active (lerarnic PvL. I,td., Morbi, I

find from the records that Shri Sandipbhai Sanariya, the Broker/Middlenran was

maintaining Daily Sheets indicating the anount ol'cash flow with i1s soi-rrcs. i.e.

from r.vhere the cash received and to whom it was handed over. And ultimately,

the scrutiny of Daily Sheets maintained by Shri Sandipbhai Sanariya, the

Broker led to the evidence that he was passing ou the casc. perlainir.rg to the

albrementionecl illegal transactionas, received fronr M/s. K. N. Brolhers to the

Noticee i.e. M/s. Active Ccranric Pvt. L1d., Moibi.

20.6 I find that in thc slrou, cause uolice, Daily sheels tecovered tiom the

premises ol Shri Sandipbhai Sanariya has been analysed/discussed wherein

vzrrious entry inclicating cotle nante o1'the person to whonr Shri Sandipbhai,

Broker halded over the case deposited lrorr fie dillirent places hy the variotts

buyers of the Noticee wete also indicated clearly. 1 find that ilt his slatement,

Shri Sandipbtrai Broker has given understirtrding o1'rhe daily sheel rvhich he

maintained and produced betbre the DG(il. FLrrther, he has identified the tiles

manulhcturer and also given the ctlde name ol'the person and mobile numbers

olthe tiles nranul'acturer. trt whorn he handed ovet cash l lind fiuther that as per

the uncierstanding given by Shri Sandipbhai and staten)en1 deposed by him. he

had given nante ol the tile manulacturer as "i\4/:; Active Ccramio Pr't' l.rd."

Anrl the natle o1' tlte Pct son "Chetanb}rai" ar.rcl his mobile No. 97263 I 144 who

collects the cash paymeni in respect o1'thc Noticee. lltttlher', on perusal ol'the

Table-H, preparcd on the basis ol's tatel.ncnt / der,ositions matle by the (lash

andlers/brokcrs dccipl.rels thc cntrics shown in claily sheet o1'various dates,

cstablish that '(lhctanbilai' is the cottcenl persoll o I the lrloticce who hatl

fr
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collected the cash in respect ol'the Noticee lrorn Shri Sandipbhai, Broker.

Similarly, other Daily Sheets aud records produced by SIui Sandipbhai and M/s.
K. N. Brothers respectively, Ibr the period frorn 16.02.2015 lo 22.12.2015 as

detailed in Annexure-A to the show cause notice reveal that the Noticee had

been indulging in such illicit transaotions to thc tune of Rs.1,47,01,322l- durir-rg

the above rnentioned peliod.

20.7 Thcrefore, I llnd that ir.r his corrl'cssional staten]ents dated 24.12.2015

and 02.01 .201 6. Slrri Sandipbhai Sanaliya. Bi-oker/Middleman lras confimred

the aforernentioued modus operandi, the loles of Shrol'fs, brokcrs/Middlemen

who were part of chain and who worked in tandcm as oonduits to pass on the

sale proceeds in cash to lhe Tile manuircturers as well as categorically admitted

to have disbursed such cash amounts to the Noticee Company, by rnentioning

thal the Daily Sheets majntained by him bear tl.rc naure of the person of the

Noticee, viz. 'Chetanbhai'who received cash on bel.lalf of the Noticce."

13.2 I find that Shri Sandipbhai B. Sanariya of M/s. Sarvodaya Shroff in his

Statement recorded on 24.12"7015 under Section 14 of the Act had given name

of'Chetanbhai'to whom he used to hand over cash pertaining to Appettant No.1

and had also given carresponding mobite number as 977631144.

14. ln view of above, the various contentions raised by Appettant No. 1 are of

no hetp to them and they have failed to discharge the burden cast on them that

they had not indutged in clandestine remova[ of goods. On the other hand, the

Department has adduced sufficient oraI and documentary corroborative

evidences to demonstrate that the Appettant No. 'l indutged in ctandestine

removat of goods and evaded pavment of Central Excise duty. l, therefore, hotd

that confirmation of demand of Centrat Excise duty amount of Rs.18,36,519/- by

the adjudicating authority is correct, legaI and proper. Since demand is

confirmed, it is natural consequence that the confirmed demand is required to

be paid atong with interest at appticabte rate under Section 1'lAA of the Act. I

therefore, uphold order to pay interest on confirmed demand.

15. The Appeltant has contended that Tites were notified at Sr. No. 58 and 59

under Notification No. 49l2008-C.E.(N.T.) dated 24.12.2008, as amended issued

under Section 4A of the Act and duty was payable on the retai[ sate price

dectared on the goods less abatement @ 45%. Though there is no evidence of

manufacture and ctearance of goods that too without dectaration of RSp/MRp,

duty is assessed considering the so catled atLeged reatized vatue as abated vatue

without any [ega[ backing. The Appettant further contended that duty is to be

determined as per section 4A(4) of the Act read with Rute 4(i) of Central Excise

(Determination of Retait sale price of Excisabte Goods) Rutes, 2008, which
provided that highest of the RSP/MRp dectared on the goods during the previous
o

,l
!

e

nths is to be taken for theY
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purpose of assessment.
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15.1 I find it'is pertinent to examine the provisions contained in Section 44 of

the Act, which are reproduced as under:

"Section 4,A.. Valtration of excisable goods with reference to retail sale price.-

( I ) The Central Government may, by notitication in the Oflicial Gazelte,

specify any goods, in relation to which it is required, tmder the provisions of
the lLegal Metrology Act, 2009 (l of 2010)l or the rules made thereunder or

under any other law for the tirne beiug in force, to declare on the package

thcrcof the retail sale price ol such goods, to which the provisions of sub-

section (2) shall apply.

(2) Whcrc tlie goods spccitied undcr sub-sectior (l) are excisabie goods and

arc chargeable to duty o1'ercise with reference 1o value, then. notwitlrstanding
anything contained in section 4, such value shirll be deemed to be thc retail

sale pr"ice declared on such goods less such amount of abatement. ilany, liorn
such retail sale pricc as the Ccntral Government may allow b), notitlcation in

the Official Gazetle."

15.2 lfind that in terms of the Legal Metrology Act, 2009, retail sale price is

required to be declared on packages when sold to retail customers. This woutd

mean that when goods are sold to customers, other than retail customers, like

institutional customers, the provisions of Lega[ Metrology Act, 2009 woutd not be

appIicab[e.

15.3 On examining the present case in backdrop of above provisions, I find that

Appetlant No. t has not produced any evidences that the goods were sotd to

retail customers. Further, as discussed above, Appetlant No.1 had adopted such

a modus operandi that identity of buyers could not be ascertained during

investigation. Since, appticability of provisions contained in Legal Metrotogy Act,

2009 itsetf is not confirmed, it is not possible to extend benefit of abatement

under'Section 4A of the Act. Even if it is presumed that att the goods sotd by

Appetlant No.1 were to retail customers then also what was reatized through

Sh roff /Middtemen cannot be considered as MRP vatue for the reason that in

cases when goods are sotd through dea[ers, realized vatue would be less than

MRP value since deater price is atways less than MRP price.

15.4 As regards contention of Appeltant No.1 that duty is to be determined as

per Section 4A(4) of the Act read with Rute 4(i) of Centrat Excise (Determination

of Retail Sate Price of Excisabte Goods) Rutes, 2008, I find it is pertinent to

examine the provisions of Ru[e 4 ibid, which are reproduced as under:

"RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (l ) of section 4A ofthe Aot, -

(a) without declaring the retail sale price on the packages of such goocls;

ol'
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(tr ) by declaring the retail sale pricc. whjch is not tl-Ie retail sale price as

required to be declared under the pr'ovisions ol' the Standards of
Weights and Measures Acl, 1976 (60 ol' 1976) ol rules made

thereunder or any other law for the timc being in lorce; or

(c) by declaring tl.re retail sale price but obliterates the sarne al1er their

removal from the place of manul'acture,

then, the retail sale price of such goods shall be ascertained in the

following manner. narnely :-

(i) if the rnanufacturer has manuthctured and lemoved identical goods,

within a period of one month, before or afler removal of such goods,

by declaring the retail sale price, then,'the said declared retail sale

prioe shall be takelr as tl.re retail salc price of such goods :

(ii) if the retail sale plice cannot be ascertained in terms of clause (i),

the retail sale plicc of such goods shall be ascet'tailred by conducting

the enquilies in the retail market wherc such goods have nor.mally

been sold at ol about the same time of the rertoval olsuch goods from

the place of manufircttre :

Provided that if more tlian one retail sale price is ascertained under

clause (i) or clause (ii). then, the highest of the retail sale price. so

ascertained, shall be taken as the retail sale price olall such goods."

15.5 I find that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

ctause (a), (b) or (c) of Ru[e 4 ibid. Hence, provisions of Rute 4(i) ibid is not

appticabte in the present case.

15.6 ln view of above, ptea of Appeltant No. 1 to assess the goods under

Section 44 of the Act cannot be accepted.

16. The Appetlant has contended that atl the allegations are baseless and

totalty unsubstantiated, therefore, question of atteged suppression of facts etc.

atso does not arise. The Appeltant further contended that none of the situation

suppression of facts, wiltful mis-statement, fraud, collusion etc. as stated in

section 'l1A(4) ot the central Excise Act, 1944 exists in the instant case but it is

alteged suppression of facts in the impugned order based on the generat

attegation. I find that the Appettant No. 1 was found indutging in ctandestine

removal of goods and routed the cash through shroff /Middtemen /Broker. The

modus operondi adopted by Appettant No. 1 was unearthed during investigation
carried out against them by DGCEI, Ahmedabad. Thus, this is a clear case of
SU on of facts with intent to evade payment of duty. Considering the facts

am of the opinion that the adjudicating authority was justified in
ed period of limitation on the grounds of suppressiori of facts.

EX
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Since invocation of extended period of timitation on the grounds of suppression

of facts is uphetd, penatty under Section 1'lAC of the Act is mandatory, as has

been hetd by the Hon'bte Supreme Court in the case of Rajasthan Spinning ft

Weaving Mi[[s reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is hetd that when

there are ingredients for invoking extended period of limitation for demand of

duty, impos'ition of penatty under Section 1 1AC is mandatory. The ratio of the

said judgment appties to the facts of the present case. l, therefore, uphotd

penalty of Rs.18,36,519/- imposed under Section 11AC of the Act.

17. Regarding penatty imposed upon Appetlants No. 2 to 4 under Ru[e 26 of

the Rutes, I find that the Appeltants were Directors of Appeltant No. 1 and were

looking after day-to-day affairs of Appetlant No.1 and were the key persons of

Appettant No. 1 and were directly involved in clandestine reraova[ of the goods

manufactured by Appeltant No. '1 without payment of Central Excise duty and

without cover of Central Excise lnvoices. They were found concerned in

ctandestine manufacture and removal of such goods and herice, they were

knowing and had reason to believe that the said goods were [iabte to

confiscation under the Act and the Rules. l, therefore, find that imposition of

penatty of Rs.2,00,000/- each upon Appeltants No. 2 to 4 under Rute 26(1) of the

Rutes is correct and [ega[.

18, ln view of above, I uphold the impugned order and reject the appeats of

Appetlants No. 1 to 4.
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